
STA.TE OF CONNECTICUT 
DEPARTMENT OF E~VIRONMEJ\'.TAL PROTECTION 

OF CONNECTICUT ) 
) 

)
) 

) 

\ ' S. 

CI TY OF NE\\' I l:\V EN 

ORDER NO. 8073 

CONSl.:.NT ORDER 

A. The Commissioner of Envi r onmental Protection ("Commi ssioner " ) 
r i n d s t he f o 1 I OW i n g : 

1 . City of New Haven ("Respondent") is a municipality which owns 
property located at the corner of Stiles Street and Alabama 
Street more fully described as Lot 7. Block 953 on Map 66 
("si te one"). property located on the south side of Alabama 
Street more fully described as Lot 1 .05, Block 951 on Ma~ 66 
( "site two"), property located on the north east corner of 
A I b i a S t r e e t and St i I e s S t r e e t ( "s i t e th re e " ) and Al ab ama 
Street ("site four") in New Haven, Connecticut. 

2 . The Environmental Pr o tection Agency ("EPA") has designated 
the city of New Haven as nonattairunent with respect to the 
Na t i on a 1 Amb i en t Ai r Qua l i t y St and a rd s ( "NAA.QS") for 
particulate matte r with a nominal diameter of ten micr ons or 
I e s s ( "PMl O " ) . 

3. The Commissioner, in accordance with the Clean Air A ct 
Amendments of 1990, is developing a plan which reduces 
emissions of particulate matter to bring the c ity of New 
Haven into attainment with the NAAQS for P}..flO. 

4 . At s i t c: o ne , s i t e two , s i t e c h r f- e and s i t e f o u r ( "s i t e s " ) , 
nespondent has permitted materials t o be handle d, trans porte d 
or stored without caking reas onab le precau ti ons to prevent 
pa r t i c u I a t e ma t t e r f r om he com i n g a i r b o r n e a 11 ct ha s p e rm i t t e d 
the: discharge of visib le emissions beyond the lot line of the 
s i t e s . 

5. The: Conunissioner has determined that Respondent must reduce 
f u g i t i v e em i s s i o 11 s a t t he fa c i l i t y t o b r i n g t he non a t t a i rune n t 
area into attainment with the NAA.QS for PMlO. 

6. Uy vi rtue of the above, Respondent has violated Sections 
22.i - 174 -J8(b)( 1 ) and 22a-174-18(b)(3) of the Regula tions of 
Connecticut State Agencies ( "Regulati o ns'' ) . 

B. \Vich the agreement of Respondent, the Commissioner , acting 
under Sections 22a - 6, 22a-171, 22a-174, 22a-177 and 22 a - 178 

or the: Co nnecticu~tG.~1"1;1e·al Statutes , orders Respondent as 

f.il l ow~: /0/ ~-r,., 
2
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1. On or before one (J) month after the date of issuance o f thi s 
Consent Order, Respondent sha l l submit for the Commissioner's 
review and written approva l a comprehensive and thorough 
w r i t l t n p J a n wh i ch i u e n t i f i e s t he r eme d i a l a c t i on s wh i ch 
l~cspnndc:nt wi 11 take co prevent pare iculate matter from being 
airborne anu to ensure no fugitive discharges of visible 
emissions beyond Resp onuen t's legal property boundaries will 
1) c: c: u r . Th e r eme cl i a I a c: t i o n i n s u c h p I a n s ha l l d e s i g n a t e a 1 l 
land within the sites as ve hicle trave l , parking or fenced 
vegetated areas. Such plan shall i nclude requireme n ts for. 

a. properly grading and paving all areas that will be open 
to vehicle travel and parking; 

b. fencing in with permanent barriers, such as guard rails, 
a 11 areas that wi 11 not be open to vehicle travel and 
parking; 

c. planting al I areas included within such permanen t 
barriers with vegetation suitable to the soil and 
c I imate ; 

d. constructing wind barriers of no greater than 50% 
porosity to surround all piles of stored raw and or 
p r o d u c t ma t e r i a 1 s u p t o t h e p i l e h e i g h t a n d a s 1 o n g a s 
pile base; and 

e . installing and operating a wet suppression system for 
all piles of stored raw and or product materials . 

The plan shall include an implementation and maintenance 
schedule for all remedial actions proposed by the Respondent 
in this Consent Order and shall evaluate any other 
alternative speci f ied by the Commissioner. The plan a l so 
shall include a schedule fo r applying for and obta ining all 
approvals required for such remedial actions . The schedule 
shall provide for completion of all remedial actions as soon 
as possible, but in no event later than three (3) months from 
the approval of the plan by tlie Commissioner. 

2. Respondent shall perform the approved p l an in accordance with 
the approved sch e du l e . \Vi th i n f i f teen days a ft e r comp le t ing 
all such actions, the Respondent shall certify to the 
Commissioner in nting that the actions have been complet e d 

as approved. ( ) .~ 

Respondent's initials:/~

I 
- Date:-0...:l-'r:> 
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3 . O n or before seven (7) months after the date of iss u a n ce of 
t h i s Con s e n t Ord e r , t h e Re s pond e n t s h a I 1 s u bm i t f o r t h e 
C,rnvnissioner's review and written approval a scope of study 
r 1) r I c s I i n g t o CJ u a n t i r .v s u r f a c e d i r c I o a d i n g a n d s i l t c o n c e n t 
ut the siti:s and o u tside the lega l property b o u ndari e s of th e 
sites ro verify attainment with the NAAQS for PMlO ("scope of 
s111d _y " l. The scope or scud_y shall include but need n ot be 
limited co, testing surface dirt loading and s i lt content nnc.l 
subsequent laboratory a n alysis. Such scope of study sha ll 
i n c 1u de r he f o I J ow i n g : 

a. a decai led p l an describing procedures fo r sampling nnd 
lab o ratory analysis of surface materials in accorda n ce 
with United States Environmental Protection Agency 
document, Co n trol of Open Fugitive Dust So urces Appe ndi x 
D & E, September 1988 (EPA-450/3-88-008); 

b . the l ocations where Respondent will conduct sampl i ng of 
surface dirt l oading a n d si It content ; 

c. a detailed plot plan of the sites, including the 
location of legal property bounda r ies; and 

d. a detailed schedule t o per fo rm the testing. 

4 . Respondent shall perform the approved testing pr og ram i n 
accordance with the approved scope of study. In no event 
shat I such testing commence later than three (3) months after 
the Commissioner ' s approval of the scope of study. 
H e s po n d e n t s h a l l s c h e d u 1e s u c h t e s t i n g s o a s t o a I I ow 
representatives of the Department t o be present during such 
testing, and sha l l allow such representatives to conduct 
procedural and operational audits. Within one ( 1 ) month 
after c ompleting the testing, Respondent shall submit to the 
Commissi o ner for his review and written approval, a report of 
t he re s u I t s o f such t e s t i n g and a I 1 doc ume n t a t i on n e c e s s a r y 
r n ve ri fy said results. 

5 . I f the approved remedial actions do n ot r esult i n the 
pre ve nti on and abatement of air pollution and / or attainment 
of the Pt--110 standard to the satisfaction of the Commissioner, 
additional remedial actions and measures for testing and 
report ing on the effe ct ive n ess of th ose actions shall be 
performed in accordance with a supplemental plan and schedule 
appr oved in writing by the Commissioner. Unless otherwise 
specified in writing hy the Commissioner, the supplemental 
p I an and sch e du I e sh a I I be s u hm i c t e d for r he C omm i s s ion e r ' s 
review and written approval on or before thirty (30) days 

,r,ec notice (rt.l::rss;one, that they are tequir e d . 

Respo ndent's initi/(1..!---f-~ Date: /j;Ad;, 
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6. Progress reports On or by the tenth day of Ma r ch, June, 
September and December fol lowing issuance of this Consent 
Order . .ind continu in g until all actions required by this 
C,1nscnt Order have been completed as approved and to the 
satisl"a..:tion or the Commiss i oner, Respondent shall submit 
r r o g r c s s r e po r t s d e s c r i b i n g t h e a c t i o n s wh i c h t h e R e s p o n d e n t 
Ii ;, s 1 ;d, ..: n l o c om p I y l ll d a t c w i l h t h i s Co n s e n t Or d e r . 

7. Eu I I comp I i a n c e , Re s pond en t s ha I l no t be cons i de r e d i n f u l I 
compliance with this Consent Order until all actions required 
by the order have been completed as approved and to the 
satisfaction or the Commissioner, and all air pollution 
emanating from Respondent 1 s property and its sources have 
been abated to the satisfaction of the Commissioner. 

8. Stipulated future penalt ies . 

a. If. within 3 years after the date of issuance of this 
Consent Order , Respondent fails to comply with any 
requirement of this Consent Order or of any document 
approved hereunder , or fa ils to comply on time with any 
such requirement, Respondent shal l pay the following 
civil penalties: 

For each of th e first ten days following the date 
comp) iance was required, two thousand dollars 
($2 , 000); 

F o r each of the next ten days thereafter, fi v e 
thousand dollars ($5,000); 

For each da y thereafter, the sum to be paid shall 
increase by two thousand dollars ($2,000) until the 

maximum civil penalty specified in the general 
statutes as amended is reached , which sum shall be 
paid every day thereafter until compliance i s 
achieved. 

b. Pa yme nt of the amounts specified in subparagraph (a) of 
th i s par a graph sh a I I be s u bm i t t e d to the Comm i s s i one r 
w i th i n th i r t y days o f the d a t e th a t Re s pond en t became 
aware or should reasonably have be come a,;vare of such 
v i o I a t i o n . F a i I u r e t o p a y s u c h p e n a 1 t i e s ,;vi t h i n t h i r t y 
days shall not result in additional penalties under 
subparagraph (a) of this paragraph, provided that 
Respondent shal 1 pay interest at a rate of one and 
two-t hirds per cent per month or part thereof on any 
p e n a 1 t y wtc·l . s nr;et a i d wh e n d LI e • b e g i n 11 i 11 g O n t h e 
f i r s t day on v.:h ~c I. t l~-e pen a 1t y wa s pa s t due . ("'' ~ .· h 

Resp o nc!enc's initia · ('. Date:~? 
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c . In an a c t ion by the Comm i s s ioner co enforce the c iv i 1 
penalty provisions of this paragraph, the Commissioner 
nec:d pro ve only that Resp o ndent failed to comply with a 
requirement of this Consent Order or of any document 
a pp roved h c: r e u n c..l e r w i r h i n t he t i me s p e c i f i e d . 
1~ e s pond en c wa i v e s r h c: o ppo r t u n i r y t o con t e s c t he a mo u n t 
o r ;l n y p e n a l cy s p e c i f i e d h e r e i n o r t h e j u s t i f i c a t i o n f o r 
its imposition, except that Respondent may prove 
compliance or that compliance was impossible due only to 
an event beyond the reas o nable control of Respondent 
which was unforeseeable and the results of which could 
not have been avoided or repaired or caused to be 
avoided or repaired by Respondent or an agent, employee 
or representative of Respondent in order to prevent the 
noncompliance. Increased cost sh a l I not constitute such 
impossibility. Respondent shall have the burden of 
going forward and of persuasion with respect to any 
al legation of impossibility. If Respondent claims that 
compliance was impossible due to an event specified in 
this paragraph, in addition to the notice required by 
pa r a g r a p h B ( 1 3 ) Re s po n d e n c s _ha 1 1 a l s o s u bm i t a wr i t t e n 
notice to the Commiss i oner within ten days of becoming 
aware of such event stating the time of the event, the 
reasons that the event resulted in the noncomp l iance, 
a n d a 1 1 a c t i v i t i e s wit i c h t h e R e s p o n ct e n t a n d i t s a g e n t s , 
employees and re p resentatives took co avoid or repair 
the results of the event and prevent the n o ncompliance. 
Fa i 1u r e of Re s pond en t t o s u bm i t c h i s i n f o r ma t i on to th c 
Commissioner within ten da y s of becoming aware of the 
event shall rend e r the provisions of this paragraph 
regarding allowance of claims of impossibi l icy of no 
force and effect as t o the particular incident invo lved. 

9 . Payment of pena Ities, Payment of penalties under this 
Co nsent Order shall be mailed o r personally delivered to Mr. 
Steven Peplau, Director of En g ineering and Enforcement, 
Bureau of Air Management, Department of En v ir o nmental 
Pr otection , 165 Capitol Avenue, Hartf o rd, CT 06 106, and shall 
be by cer ti fied or b ank check rayable to the Connecticut 
Department of Environmental Pr otec tion. The check shall 
state on i ts face, "Air management civil penalty, Consent 
Order No . 8073 . " 

10. Approvals Respondent shal 1 use best efforts to submit to 
the Commissioner all documents required by this Consent Order 
in a comp lete and approvnble form. I f the Commissioner 
notifies the respondent that any document or other action is 
deficient, and does not approve it with condi ti o ns or 
mod i f i c a t i o n s ,_.,,,. i---C71 d e e me d cl i s a ppr o v e d . and Re s pond e n t s ha I 1 

cnn,'.t '."' ('f i ti,tei , _ aod ,esnbmit it within the time 

Resp ondent , ,n>to/. Date,~ 
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specified by the Commissioner or, if no time is specified by 
the Commissioner, within thirty days of the Commissioner's 
not it:e ot' deficiencies. I n approving any document or other 
actiun under this Consent Order, the Commissioner may approve 
the docun1c:nc or other at:ti o n as submitted or performed or 
wit h su c h conditions or modifi ca tions as the Commissioner 
Jecms ne c essary to carry out the purposes of this Consent 
Order. No thing in this paragraph shall excuse noncompl i ance 
or delay. 

11 . De ( i n j t j on s , As used i n th i s Consent Order, "Commissioner" 
means the Commissioner or an agent of the Comrnissioner. 

12 . Da t es , The d a t e of s u bm i s s i o n to the Comm i s s i one r of any 
document required by this Consent Order shall be the date 
such document i s rec e i v e c.l by the Comm i s s i one r . The d a t e of 
any notice hy the Commissioner under this Consent Order , 
including but n o t limited to notice of approval or 
disapproval of any document or other action, shall be the 
date such notice is personally delivered or the date three 
days after it is mailed by the Commissioner, whichever is 
earlier. Except as otherwise specified in this Consent 
Order, the word "day" as used in this Consent Order means 
calendar day. Any document or action which is required by 
this Consent Order to be submitted or performed by a d ate 

wh i ch fa l I s on a Saturday , Sunday or I e g a l ho l i day sh a l J be 
submitted or performed on or before the following day which 
is n ot a Saturday, Sunday or legal holiday. 

13. Not ification of noncompl i anee, In the event chat Respondent 
becomes aware that it did not or may not comply, o r did not 
or ma y n ot comply on time, wit h any requirement of this 
Consent Order or of any document required hereunder, 
I~ e s pond en t sh a I l i mme d i a t e l y n o t i f y the Comm i s s ion er and 
shall take all reasonable steps to ensure that any 
n o ncompliance or del ay is avoided or, if una voidab le, is 
minimized co the greatest extent possible. In so notifying 
the Commiss i oner, Resp o nden t shall state in writing the 
reaso ns for the nonc omp liance o r delay and propose, for the 
review and written approval of the Commissioner, dates by 

wh i c h comp I iance wi 11 be achieved, and Respondent shall 
comp l y \Vith any dates which ma y be approved in writing by the 
Commissio ner. Not ifi cation by Respondent shall not excuse 
n o n compliance o r delay, and the Commissioner's approval of 
any comp I iance dates proposed shal 1 not excuse noncompli a nce 
o r delay unles(~cifir.y so seated by the Commissioner in 

\\' r 1 t I 11 g . ) ( / . / / /_, 

Res po n d o n t • , i n i t i a s, · o,/ Dat " -i.¥--7--.ic/ 
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14. Cerrjfjcatjon of documents, Any document, including but not 
1 i rn i I e d t o any no t i c e ,. wh i c h i s r e q u i r e d t o be s u bm i t t e d to 
the C\immissioner under this Conse nt Order shall be signed by 
a resp o nsible corporate office r of the Respondent or a duly 
all I h., r i zed represent a c i v e of such off i c e r , as those t e rms a re 
d e t" i n .: d i 11 s e c t i o n 2 2 :1 - '1 .1 O - .1 ( I> ) ( 2 ) o f t h e Re g u I a t i o n s o f 
C\lnnecticuc State Age n cies, and by the individual or 
indi v iduals responsible for actually preparing such do cument, 
e a c h o f whom s ha 1 L c e r t i r y i n w r i t i n g a s f o l l ows : 

"I have personally examined and am familiar with the 
information submitted in this document and all attachments 
and certify that based on re asonab le in vestiga tion. including 
my i n q u i r y o f t hos e i n c.l i v i du a 1 s re s pons i b l e f o r ob t a i n i n g the 
i n f o rma t i on , the s u bm i t t e d i n f o rma t i on i s true , a cc u r a t e and 
complete to the best of my knowledge and b elief, and I 
understand that any false statement made in this document or 
i t s a t ta c hme n t s may be pun i sh ab l e a s a c r i mi n a l of fens e . " 

15. Noncompl jance. This Consent Order is a final order of the 
C ommissi o ner with respect to the matters addressed herein, 
and is nonappealahle a nd inmediat ely enforceable. Failure to 
comply with this Consent Order may subject Respondent to an 
in junction and penalties under Chapters 439 and 446c of t h e 

C o nnecticut General Statutes. 

16. false statements. Any false statement in any information 
submitted pursuant to this Consent Order may be puni shable as 
a c riminal offense under Section 22a-175 of the Connecticut 
General Statutes or, in accordance with Section 22a-6, under 
Se ct ion 53a-157 of the Connecticut General Statutes. 

17. Nae ice of transfer: I iabi I ity of Respondent and others 
Until Respondent has fully complied with this Co n sent Order, 
l~ e s p o n d e n t s h a I l n o t i f y t h e Comm i s s i o n e r i n w r i t i n g n o l a t e r 
than f ift een days after transferring all or any portion of 
t h e o p e r a t i o n s , t h e s i t e o r t h e bu s i n e s s , wh i c h a r e t he 
subje c t of this C o nsent Order, or obtaining a new mailing or 
l oca tion address. Respondent's obi igacions under this 

Co nsent Order shall n o t be affected by the passage of title 
t o any property to any other pers o n or municip a lity. Any 
future owner te Y be subjec.;t to the issuance of anaf se;. 
o rd e r fr om th Con 1 i s I one r . 

Respo ndent's initi ls, : • · / Date,#.fa 
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1 8. Commjssjoner's powers. Nothing in this Consent Ord er shall 
a ff e c t the Comn i s s i o n e r • s nu tho r i t y t o ins t i tut c any 
proceeding to prevent or nbate violations of l aw, prevent or 
allarc: p,i l lution, recover coses and natural resource dama ges. 
and to impose penaltic:s f or v iolations of Jaw, including but 
not lim11c:J to v i ol ations or any permit i ssued by the 
Commissinne r . I r at any time the Commissioner determines 
thilr the ,1c;rinns tilkcn hy 11 esponclent pursuant to this Consent 
OrJc:r h,,ve not fully characte rized the extent and degree of 
po ll uti o n or have not successfully abated or pre ve nte d 
p o I l u t i on , the Comm i s s i one r may ins t i tut e any proceed i n g to 
require Respondent to u ndertake further investigation or 
further nct i on to pre v ent o r abate pollution. 

19 . Respondent's obligations under Jaw, Nothing in this Consent 
Order shall rel i eve Resp o ndent of other obligations under 
nppl i cable federal, state and local Jaw. 

20. No nssurance by Commi ssioner No provision of this Consent 
Order and no action or inaction by the Commissioner shall be 
construed to constitute an assurance by the Commission er that 
the actions taken by lhspondent pursuant to th i s Consent 
Order will result in compliance or prevent or abate 
polluti o n . 

21. !\cce:;;s to site Any representat i ve of the Department of 
En vironme nt al Protecti on may enter the site withou t prior 
notice for the purposes or monitoring a nd enforcing the 
actions req uire d or allowed by this Consent Order. 

22. No effect on rights of other persons, This Conse n t Order 
shal I neither create nor affect any rights of persons who or 
mun i c i pa I i t i e s wh i ch a re n ot pa r t i es to th i s Consent Ord e r . 

23. Nor jce to Commissioner of changes , Within fifteen da y s of 
the dat e Respondent becomes aware of a change in any 
information submitted co the Commissioner under this Consent 
Order, or that any such information was inaccurate or 
mi s I ea cl i n g or th a t an y re I e van t i n f o rma t i on was om i t t e cl , 
Respondent shall submit the c o rrect or omitted information to 
the Commissioner. 

24. Suhmjssjon o f documents, Any document required to be 
submitted to the Commissioner under this Consent Order shall, 
unless o therwise specified in wr iti ng by the Commissioner, be 
directed to: 

Elizabeth 1. Hotaling 
Department of En vironmenta l Pr otection 
Bureau of Air Managemenr 
1 65 Ca~~ Avenue 
1 I a r t [ 0 ( cl ' /;0 n n nc ll t O 6 1 0 6 

Respondent's in iti als : c.;(_/ 
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Respondent consents to the issuance of this Consent Order 
without further notice. The undersigned certifies that 
hc 1 ~hc is rully authorized t o ente ·r into this Consent Order 
il n d l t> I c g a l l .Y b i n d t he Re s pond en c co t he t e rms and 
cnnd 11 i 1111s of the Consent Order. 

DY: 

a;;Y~NEN~ 
;. 

I 

print: / John C. Daniels 

I 
title: Ma or 

date: 

Issu ed as a f i-D~ o,.r.d er ~of the Commissioner of Environmental 
Protection on ~fA Z- , 19!/L. 

,-/i~~/f.f:t?f:0
Comm i s s ion e r 

TK/ EJI 
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